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SUBJECT: Action To Determine Validity O Amount O Tax

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of hill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of bill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

DEPARTMENT POSITION CHANGED TO
X REMAINDER OF PREVIOUS ANALYSISOF BILL ASINTRODUCED February 26, 1999, STILL APPLIES.
X OTHER - See comments below.

SUMVARY OF BILL

This bill would all ow a taxpayer to bring an action, to determ ne whet her an anount
assessed by the Franchi se Tax Board (FTB) is void, by posting a bond to guarantee
payrment of the anount due.

This bill also would add correspondi ng provisions that would apply to the Board of
Equal i zati on (BCE).

SUMVARY OF AMENDMENT

The August 16, 1999, anendnents did the foll ow ng:

Modi fi ed the anount of the bond.

Added a provision to allow the trial court to enforce the liability on the
bond.

Correspondi ng changes were made to the provision adm nistered by the BCE

The August 19, 1999, anendnent nmade a m nor change to the provisions adm nistered
by the BOE

The current |aw di scussion of Specific Findings in the departnment’s anal ysis of the
bill as introduced February 26, 1999, still applies. A discussion of the bill as
anended August 16, 1999, is provided below. The Legal Consideration, renaining

| mpl enent ati on Consi derations, and the Board Position are reiterated bel ow

This analysis replaces the anal yses of the bill as anended April 14, 1999,
May 13, 1999, June 21, 1999, and June 30, 1999.

Board Position: Legislative Director Date
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EFFECTI VE DATE

This bill would beconme effective January 1, 2000.

SPECI FI C FI NDI NGS

This bill would allow a taxpayer, within one year after an assessnment becones final,
to bring an action to deterni ne whether that assessnment is void in whole or in part.
To bring an action without first paying the tax, the taxpayer nust post a bond with
FTB to guarantee paynment of ampunts reasonably expected to beconme due within the
first year.

The bill would provide that the bond would not prevent the accrual of interest on the
di sputed anmount. However, no penalty for |ate paynent shall be assessed upon the
di sputed tax assessnment with respect to which the bond is filed.

If during the time that the action is pending the trial court determ nes that the
anount of the bond has becone insufficient, the taxpayer nust increase the amount of
the bond to provide sufficient guarantee. In addition, FTB nay annually require the
plaintiff to increase the amount of the bond to guarantee additional interest
accruing during the year. The FTB nust nmake the request to increase the bond in
witing. The plaintiff would have at |east 60 days fromthe date of the notice to

i ncrease the anount of the bond or, as an alternative, to pay the additional interest
accrui ng during the year.

This bill would require the anount and terms of the bond and the sureties on the bond
to be approved by a judge of the trial court hearing the action. The court is to
follow the rules, definitions and procedures set forth in specified sections of the
Code of G vil Procedure. The bill provides that approval should not be unreasonably
withheld. |f the bond is approved, no collection action on the tax or other assessed
anount that is subject to the action nmay be taken while the action is pending.

This bill would require the plaintiff (or the plaintiff’s agent or attorney) to state
under oath that a bond was approved and fil ed.

This bill would provide that liability on the bond may be enforced by the trial court
if the assessnent is determned to be valid and is not paid within 30 days after the
j udgnent on the action becones final.

This bill would apply to assessnents nmade before, on or after the effective date of
this bill, provided the tax period (statute of limtations for assessnents) is stil
open. The bill would not authorize any action with respect to a clai mwhere another

provision or rule of law, including the doctrine of res judicata, bars an action on
that claim (The doctrine of res judicata has the effect of preventing a party to an
action fromre-litigating a case that has al ready been deci ded).

LEGAL CONSI DERATI ON

The provisions of this bill could be susceptible to constitutional challenge since
the California Constitution (Article XIIl, Section 32) specifically provides that no
| egal or equitable process shall issue in any proceeding in any court to prevent or
enjoin the collection of any tax. |f a taxpayer posts a bond, rather than paying al
anounts due, and brings an action, this bill would prevent collection while that
action is pending. However, Legislative Counsel has recently opined that this bil
woul d not violate Article XlIIl, Section 32.
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| MPLEMENTATI ON CONSI DERATI ONS

This bill would raise the followi ng inplenentation considerations:
Since this bill would allow taxpayers to initiate a lawsuit by posting a bond
rather than paying the full liability, nore taxpayers nmay take their cases

directly into court without adjudication before the BOE. This would result in
i ncreased litigation workl oads.

The bill specifies that the taxpayer nmust file a “bond to guarantee the paynent of
t he anbunt of the assessnent and any additional anmount, including interest and
penal ties, that nay reasonably be expected to becone due during the first year.”

| f taxpayers and the departnment dispute whether the bond is sufficient, increased
litigation workloads could result.

Since under current |aw the departnent does not assess |ate paynent penalties on
proposed deficiency assessnents, the provision prohibiting the assessment of such
penal ties woul d have no inpact to taxpayers or the departnent.

BOARD POSI TI ON

Support.

At its July 6, 1999, neeting, the Franchi se Tax Board voted 2-0 to support this
bill as anended June 21, 1999.



